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PERSPECTIVE

rue . Evans
The Power of Principle

Consistency of thought and behavior is in-
deed rare. The vagaries of life often are charac-
terized by a continual shifting of principles and
practices ‘‘to meet the demands of our modern
world.”” There is today, perhaps as always, a
dearth of exemplars of principled life—role
models of internal and social consistency and
integrity.

The 90th anniversary of Leonard Read’s
birth reminds us of a lifetime devoted to the
practice and promotion of principled freedom.
Through The Foundation for Economic Educa-
tion, Mr. Read devoted almost 40 years to de-
scribing and calling for an ideal. He took the
time and exerted the effort to analyze daily ac-
tivities—personal, social, and political—in
the context of principles and moral philosophy.

It seems somewhat ludicrous that we readily
accept group action which would be considered
unconscionable if initiated by individuals. Yet,
the political agenda is generally shaped by spe-
cial interest focus on outcomes with little
thought for the violation and destructive aban-
donment of principles. Rarely do we ask, ‘‘Is
this morally right?’’ in a discussion of proposed
legislation. Our preoccupation is rather with
good intention and popular appeal. Thus, un-
principled behavior often becomes the law of
the land through action without thought and the
anonymity of group process. In the absence of
principle, power rules.

FEE continues to carry the banner for princi-
pled lives, public and private. The example and



heritage provided by Leonard Read require our

thoughtful perseverance in a cause served best
by responsible, principled individuals.

—BRUCE M. EVANS

President

“I, Pencil”’ Gets Around

In December 1958, FEE’s founder and long-
time president, Leonard E. Read, wrote a short
piece about an ordinary wooden lead pencil. He
wrote in the first person, as if the pencil itself
were writing. ‘I, Pencil,”” he wrote, ‘‘am a
complex combination of miracles: a tree, zinc,
copper, graphite, and so on. But,”’ the pencil
continued, ‘‘to these miracles which manifest
themselves in Nature an even more extraordi-
nary miracle has been added’’—the ‘‘miracle”’
of uninhibited creative energy, bringing to-
gether millions of tiny know-hows of countless
individuals. No human being could mastermind
the complexities of making a pencil, Read
wrote, any more than he could put molecules
together to create the tree which is cut into
small slats from which pencils are formed.

Read’s explanation of the complicated divi-
sion of labor and international cooperation re-
quired to produce something as simple as a
pencil has struck a responsive chord with many
people all over the world. “‘I, Pencil’’ has been
reprinted in anthologies for school children,
translated into foreign languages, and parodied
in an ad several years ago in Review of the
News. A diagram of a pencil was used by
Hillsdale College, with quotes from the article,
to illustrate why the free market is essential.
Milton Friedman mentioned ‘I, Pencil’’ in his
1980 TV series, Free to Choose, and in his
book of the same name. Thomas Sowell re-
ferred to it in his profound and thoughtful
Knowledge and Decisions, when he wrote, ‘It
has been said that no one knows how to make
even a simple lead pencil.”’

““I, Pencil”’ has even been used in a recent
best-selling Japanese comic book, Japan Inc.,
Introduction to Japanese Economics, which
has been translated into English and is now
available in this country. Several panels de-
scribe the ingredients, the tools, and the inter-
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national cooperation needed to make a pencil.
Then the legend reads, ‘‘It’s not that each
person works for the sake of making pencils.
All of them work for the goods they want. . . .
we make the goods they want so they’ll make
the pencils we want. . . . It’s not that someone
somewhere gives an order. Pencils are made
right before our eyes, but it seems like a mir-
acle.”

—BBG

The Loss of Freedom

Much of the loss of freedom with the growth
of big government has been concealed because
the direct losses have been suffered by interme-
diary decision-makers—notably businessmen
—and it is only after the process has gone on
for a long time that it becomes blatantly ob-
vious to the public that an employer’s loss of
freedom in choosing whom to hire is the
worker’s loss of freedom in getting a job on his
merits, that a university’s loss of freedom in
selecting faculty or students is their children’s
loss of freedom in seeking admission or in
seeking the best minds to be taught by.

—THOMAS SOWELL
Knowledge and Decisions

While They Starve

The Government of Ethiopia has so severely
restricted emergency relief operations in the
country’s north, a region ravaged by both
drought and war, that as many as two million
people are out of reach of any known system of
food distribution, aid officials and Western dip-
lomats say.

Because of the restrictions, these officials
say, hundreds of thousands of tons of donated
food are piling up at ports and may never reach
those in need. Agricultural seeds, too, are not
being distributed. This means that farmers who
must soon plant crops cannot do so, which
could lead to even greater problems next year.

—The New York Times,
April 29, 1988
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Penalty of Surrender

by Leonard E. Read

Editors’ Note:

Leonard E. Read founded The Foundation
for Economic Education in 1946 and served as
its President until his death in 1983. He was a
philosopher, teacher, and exemplar.

It is difficult to measure the full influence of
Leonard Read. He wrote more than two dozen
books and hundreds of articles, delivered over
a thousand lectures, and changed more lives
than any of us ever will realize. In trying to
assess his personal impact, perhaps it is best to
say that Leonard Read taught us what is impor-
tant. Principles are important. Moral philos-
ophy is important. And, as he showed by the
example of his own life, courage and an
abiding faith in one’s convictions are impor-
tant.

On this, the 90th anniversary of Leonard
Read’s birth (September 26, 1898), we are
pleased to publish this article which first ap-
peared in the April 1957 issue of The Freeman.

certain business leader, perhaps
A among the most publicized during the

last two decades, once severely lec-
tured me on my unswerving and uncompro-
mising behavior. He charged that I saw things
only in blacks and whites. He argued that prac-
tical life was lived in shades of grays, actually
in the shadows of these two extremes. He sug-
gested that I had a nice chance of ‘‘going far”’
in the world, if only I would become more pli-
able to the thoughts and actions of my fellows.
He really wanted me to be more agreeable to
his middle-of-the-road political theories.

The compromising attitude is exalted by
many and deplored by only a few. Most current
discussions are tempered with concepts of
compromise and expediency.

Compromise, like many other words, has
different meanings for different persons. I want
to use the term in the sense of one of the defini-
tions given by Webster: ‘‘The result or embodi-
ment of concession or adjustment.’’ I wish to
show that compromise is potentially good when
applied in a physical sense and that it has no
application whatever in a moral sense.

For example, you and your wife are
spending what is hoped will be a happy evening
at home. She chooses to watch TV and you
elect to explore Toynbee’s Study of History.
The scene appears peaceful as you sit side by
side. But to you the TV is making a lot of dis-
tracting noise.

Here are all the possibilities for turning a
cheerful evening into one of disharmony. But
compromise can come to your aid. Your wife
can decrease the noise of the TV to the point
where she can still hear it, and you can move to
some remote corner where you can comprehend
Toynbee just as well as anywhere else. Har-
mony can thus be preserved by compromise.

Compromise in this sense is an adjustment of
physical situations. It is the process by which
conflicts are reduced to the point most satisfac-
tory to all parties concerned. When thought of
in this way, compromise is the great harmon-
izer, the attitude that makes living together—
social life-—a pleasure.

Indeed, the market place of willing exchange
where tens of millions of transactions go on
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Leonard Read was born on a farm in Mich-
igan. He claimed that his training in economics
began at the tender age of eight. ‘‘My father
started me milking cows while I was still a
small boy. I learned the relationship between
hard work and a quart of milk. All else in eco-
nomics is but embellishment of this primary
lesson.”’

At 19, Read's formal education was inter-
rupted by his entry into World War I as an air-
plane mechanic with the American Expedi-
tionary Forces. After the war, he sold insur-
ance, worked as a cashier, then opened his
own produce business. In 1927, he began a ca-
reer in Chamber of Commerce work as secre-
tary of one of the country’s smallest Chambers.
He was later manager of the Western Division
of the Chamber of Commerce of the United
States for 10 years. In 1939, he became gen-
eral manager of the world’s largest Chamber
in Los Angeles. His work there won him the
executive vice-presidency of the National In-
dustrial Conference Board. He left the NICB in
1946 to organize FEE.

daily is one vast area of compromise. Buyers
aim at low prices. Sellers aim at high prices. In
a free market, unhampered by private thieves
and political restrictions, there is an adjustment
of these diverse desires. Compromise estab-
lishes the price at which the mutual satisfaction
of buyer and seller is at its highest level.

It is in the physical realm that most of our
daily life is lived. In this realm compromise is
good and it is practical. It begets harmony and
peace.

How easy it would seem then, finding com-
promise so useful in such a vast segment of
life, to conclude thoughtlessly that it has an
equal place, a comparable value, in that phase
of life which consciously occupies little of our
thoughts: moral life.

Principles Defy Compromise

But this is precisely the point where I believe
many of us are the victims of a confusion of
terms. What is compromise in physical affairs
—that is, in an adjustment of physical posi-
tions—is something entirely different when
applied to principles and morality.

For example, let us make the reckless as-
sumption that most of us are committed to the
Biblical injunction, ‘“Thou shalt not steal.”’
This is based on the moral principle that each
person has the right to the fruits of his own
labor. The point I wish to make—my major
point—is that this as a principle defies com-
promise. You either take someone else’s prop-
erty without his consent, or you do not. If you
steal just a bit—a penny —you do not compro-
mise the principle; you abandon it. You sur-
render your principle.

By taking only a little of someone’s property
without his consent, as distinguished from
taking a lot, you do compromise in the physical
sense the amount you steal. But the moral prin-
ciple, whatever the amount of the theft, is sur-
rendered and utterly abandoned.

If all the rest of mankind is in favor of
passing a law that would take the property,
honestly acquired, of only one person against
his will, even though the purpose be allegedly
for the so-called social good, I cannot adjust
myself both to the moral injunction, ‘‘Thou
shalt not steal,”” and to the demand of the mil-
lions. Principle does not lend itself to bending
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or to compromising. It stands impregnable. 1
must either abide by it, or in all fairness, I must
on this point regard myself as an inconsistent,
unprincipled person rather than a rational, rea-
sonable, logical one.

What Are Moral Principles?

The question immediately arises as to what
constitutes principle. Here again is a term with
varying meanings to different persons. I must,
therefore, define what I mean.

The Ten Commandments are admonitions
derived from the religious experience of an an-
cient people. In terms of their origin, the Com-
mandments are cast in the form of intercepts of
the will of God; in terms of their application,
they are imperatives admitting of no dilution.
They were expressions of principles at least to
the ones who received them, and have been
adopted as such by countless millions. Their
acceptance springs from the studied deductions
of the wiser among us, confirmed through cen-
turies of observation and experience.

The correctness of a principle has little to do
with the intensity of conviction with which a
man holds it. Someone else may hold a con-
trary principle with like intensity. No man can
get nearer to the truth than his own highest ap-
prehension of it. Ultimate insights may differ,
and such differences will always be part of the
human scene. But there is another type of dif-
ference which is more pertinent to the point of
this essay: the difference between those who
accept unyieldingly a moral principle as their
standard, and those who accept a principle wa-
tered down by ‘‘practical’’ considerations.
Lord Morley warned of this danger when he
deplored the tendency to forget the principle it-
self in our preoccupation with the practical dif-
ficulties of applying it.

To me *“Thou shalt not steal’’ is a principled
injunction not alone because some sage of an-
tiquity said so, but largely because my own ex-
perience has compelled me to adopt this as a
principle of right conduct which must be ad-
hered to if I am not to destroy my own integ-
rity, and if I am to live peacefully with my
fellow men.

To those of opposite judgments, who believe
that they should gratify their personal charitable

instincts not with their own goods, but with
goods extorted from others by the police force,
who fail to see how thieving damages integrity,
and who accept the practice of political plunder
as right and honorable-—to them, ‘“Thou shalt
not steal’’ must appear wrong in principle.

Sound Judgment Required

Whether a principle is right or wrong cannot
in any ultimate or absolute sense be determined
by any single one of us human beings. Prin-
ciples on the level of human perception are
what are judged to be the rules of life or nature;
what are judged to be universal, eternal ver-
ities; what are judged to be fundamental points
of reference. But, human judgment is fallible.
Therefore, whether a stated principle is held to
be right or wrong will depend on the quality of
the individual’s judgment. Aristotle claimed
that there were a million ways to be wrong;
only one way to be right. How easy for fallible
beings to decide on a wrong way!

Sound judgment leads toward right prin-
ciples. No person can rise above his best judg-
ment, and he can rise only as fast as his judg-
ment improves. On what, then, is an improving
judgment dependent? My answer is: on revela-
tion—‘The disclosing or discovering . . . of
what was before unknown . . .”” Other terms
for revelation are insight, cognition, inspira-
tion, extrasensory perception. On what does
revelation or insight rest? Surely, on conscious
effort, education, the kind of persons with
whom one associates, the topics selected for
discussion, what one chooses to read-—all of
these relate to one’s perception. More funda-
mental, however, than anything else is intellec-
tual integrity, without which, I am certain, the
cognitive stream cannot flow at its best. Goethe
expressed the idea thus: ‘‘Nature understands
no jesting; she is always true, always serious,
always severe; she is always right, and the
errors and faults are always those of man. The
man incapable of appreciating her, she de-
spises; and only to the apt, the pure, and the
true, does she resign herself, and reveal her se-
crets.”’

Intellectual integrity simply means to reflect
in word and in deed, always and accurately,
that which one believes to be right. Integrity
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cannot be compromised. It is either practiced or
not practiced.

Certainly, there is nothing new about the ef-
ficacy of accurately reflecting what one be-
lieves to be right. This principle of conduct has
been known throughout recorded history. Now
and then it has been expressed beautifully and
simply. Shakespeare enunciated the principle
when he had Polonius say:

This above all: to thine own self be true,
And it must follow, as the night the day,
Thou canst not then be false to any man.

Edmond Rostand had the same principle in
mind when he wrote for Cyrano:

Never to make a line I have not heard in my
own heart.

The Bible announces the penalty of surrender
—what it means to abandon the truth as one
sees it:

The wages of sin is death.

Whether the wages of sin be mere physical
death, as when men shoot each other over ideo-
logical differences, or profound spiritual death,
as in the extinction of integrity, character, and
self-respect, one needs to make but casual in-
quiry to verify the rightness of this Biblical pro-
nouncement. Abundant testimony is being pro-
vided in our time. Nor is the end in sight.

Principles Surrendered

All the world is filled with examples of sur-
rendered principles: men who know practically
nothing about themselves trying to play God,
attempting to control and forcibly direct the
creative actions of others; the glamour of popu-
larity and shallow earthly fame rather than the
concepts of rightness directing the policies of
nations; expediency substituting for the dictates
of conscience; businessmen employing ‘‘ex-
perts’’ to help them seem right, often at the ex-
pense of rightness itself; labor leaders justifying
any action that gratifies their lust for power; po-
litical leaders operating on the premise that the
end justifies the means; clergymen preaching
expropriation of property without consent in the
name of the ‘‘common good’’; teachers not ex-
plaining but advocating coercive collectivism;

aspirants to public office building platforms
from public opinion polls; farmers, miners, and
other plunderbundists uniting with the police
force to siphon unto themselves the fruits of
others’ labor; arrogance replacing humility; in
short, surrender of principle appears to be the
distinguishing mark of our time.

If we were suddenly to find foreign vandals
invading our shores, vandals that would kill our
children, rape our women, and pilfer our in-
dustry, every last man of us would rise in arms.

Yet, these ideas born of surrendered prin-
ciples are the most dangerous vandals known to
man. Is the Bible right that the wages of sin is
death? Observe the growth of domestic vio-
lence. Note the extent to which the organized
police force—government— promotes and
enacts plunder rather than inhibits it. Scan the
last 40 years of war, hot and cold; wars to end
wars, each serving only as a prelude to larger
wars. And, today, we worldlings, in angry and
hateful moods, stand tense and poised to strike
out at each other, not with shillelaghs, pistols,
hand grenades, and cannons, but with mass ex-
terminators of the germ and atom types, types
that only a people of surrendered principles
could concoct.

A Final Question:
Is Honesty Dangerous?

Perhaps it is timidity that prevents many a
man from standing squarely on his own philos-
ophy and uttering nothing less than the highest
truth he perceives. He fears the loss of friends
or position. Actually, the danger lies in the
other direction, in settling for less than one’s
best judgment.

Does it take courage to be honest? Does one
have to be brave to express the truth as he sees
it? Indeed, it is not dangerous to be honest, but
rather a mark of intelligence. Being honest and
adhering to principle requires intelligence more
than courage. Courage without intelligence
makes men blusterous and cantankerous with
their views; they offend with their honesty.
But, the villainy in that case is their cantanker-
ousness, not their integrity.

Finally, some may contend that even if ev-
eryone were a model of intellectual integrity,
by reason of the great variety of judgments,
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differences would still remain. This is true. But
differences lead in the direction of truth in an
atmosphere of honesty. Honest differences are
livable differences.

Life in a physical sense is a compromise, a
fact that need not concern us. But, when vast
numbers of people surrender living by what
they believe to be right, it follows that they
must then live by what they believe to be

wrong. No more destructive tendency can be
imagined.

Honesty —each person true to his highest
conscience—is the condition from which reve-
lation springs; from which knowledge expands;
from which intelligence grows; from which
judgments improve. It is a never-ending, eter-
nally challenging—a thoroughly joyous—pro-
cess. Indeed, it is living in its higher sense. [J

Leonard Read Changed

My Life

by Jacob G. Hornberger

rom the time I was a small child, I had
F planned to become an attorney. I never

had any doubt that I would spend my
entire life practicing law. Upon graduation
from law school in 1975, I returned to my
hometown to begin my long-awaited legal ca-
Teer.

Two years later I discovered Essays on Lib-
erty, a series of books which The Foundation
for Economic Education had published in the
1950s. It was there that I discovered the
thoughts and ideas of Leonard E. Read, who
had founded The Foundation in 1946. While I
immediately recognized the tremendous signifi-
cance of his message, it was not until years
later that I realized that Leonard Read had
changed my life forever.

When I was growing up, I learned certain
important principles about the lives and prop-
erty of other people. It was morally right to
care for others, especially those in need. It was
morally wrong to steal, no matter how well-in-

Mr. Hornberger is Director of Programs at The Founda-
tion for Economic Education.

tentioned. If I desired to assist others, I had to
do so with my own efforts and resources, rather
than with what I could take from others.

Soon after I began my legal career, I ac-
cepted a position on the Board of Directors of
our local Legal Aid Society, a government
agency whose purpose was to provide legal ser-
vices to the poor. It seemed an excelient oppor-
tupity to use my legal background to assist
people in need. Until I discovered the philos-
ophy of Leonard Read, it never occurred to me
that my attempt to help others in this way was
fundamentally flawed.

Stealing cannot be made morally legitimate
by legalizing it into a political system. If it is
wrong for individuals to take the property of
others, even to satisfy the urgent needs of the
poor and disadvantaged, it is equally wrong to
accomplish this through political representa-
tives. Law is perverted when, instead of pro-
tecting property and choice, it is used to
plunder property and manipulate choice. No
matter how urgent the needs of others, the coer-
cive redistribution of wealth is still morally
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wrong. The Legal Aid Society was providing
legal assistance to the needy with resources that
had been forcibly taken from others through the
political process. Realizing that I was partici-
pating in this wrongful conduct, I resigned my
position with Legal Aid.

After discovering Read’s freedom philos-
ophy, I could not understand why other people
did not recognize the immorality of using the
political system to take from some to give to
others. As Read so aptly observed, no matter
how honest and honorable people may be in
their personal and business affairs, for some
reason they are incapable of recognizing the
immorality of a political system founded on
plunder and control. The resulting tragedy is
that while most persons live principled lives in
their everyday activities, they live lives without
principle with respect to their ideological be-
liefs.

What then can a person do most effectively
to advance the cause of liberty? Since an indi-
vidual is given only one life to reform and re-
fine, each person should expend his efforts
striving to improve himself rather than trying to
change everyone else. To freedom devotees,
this method of self-improvement means be-
coming so proficient at explaining the freedom
philosophy that others who seek truth will be-
come attracted to the devotee’s ever-growing
light of wisdom and understanding.

This process of self-improvement includes
the personal maintenance of philosophical and
practical purity with respect to the proper role
of government. Leonard Read continually em-
phasized that principles can never be compro-
mised; they can only be abandoned. Therefore,
to maintain an ideal concept of government to
which others will be attracted, it is imperative
that each of us never advocate, or participate
in, any political violation of liberty. This strict
adherence to principle was summed up in
Read’s maxim, ‘‘No leaks!”’

1 did find one aspect of Read’s writings very
disconcerting. Underlying his entire philosophy
was a belief in God. I simply could not under-
stand how such an intelligent person, who had

such brilliant insights into political theory,
could actually believe such nonsense. Be-
coming quite exasperated with Read’s convic-
tion on this matter, I finally decided to investi-
gate. It was not long after I began reading the
Gospels that 1 discovered that Read was right
about this aspect of life as well.

Leonard Read was a pioneer. While others
were expressing the economic benefits of an
unhampered market economy, Read was
quietly presenting the moral case for freedom.
It was this uncompromising, moral defense of
liberty which ultimately changed the course of
my life. |

Books by Leonard E. Read

Leonard Read wrote books on a wide range of
social, economic, political, and moral issues—
but always deeply concerned with the methods
of freedom. Still in print—and available from
FEE—are 18 of his books. Write to us for
prices.

Accent on the Right
Anything That’'s Peaceful
Castles in the Air

The Coming Aristocracy
Deeper Than You Think
The Freedom Freeway
Having My Way

How Do We Know?

Let Freedom Reign
Liberty: Legacy of Truth
The Love of Liberty

The Path of Duty

Seeds of Progress
Talking to Myself

Then Truth Will Out

To Free or Freeze
Vision

Who's Listening?
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On the Foundations of
Economic Liberty

by Roger Pilon

I.

s the celebration of the bicentennial of
A our Constitution continues, we are

coming increasingly to appreciate the
connection between our economic liberties and
our judiciary. It is a commonplace, of course,
that enterprise has come under increasing re-
straint and regulation over the course of this
century. In a review of yet another proposal to
Federally charter the corporation, for example,
L. E. Birdzell, Jr., writing in the bicentennial
year of our independence, pointed to some 40
to 50 significant Federal statutes that ‘‘may
reasonably be viewed as imposing requirements
on corporate management in favor of em-
ployee, consumer, investor or environmental
interests, ranging all the way to comprehensive
regulation of entry, prices and services in much
of the transportation, communication, energy,
and banking industries.”’! The dozen years that
have passed since that bicentennial have wit-
nessed no appreciable measure of relief. On the
contrary, in many areas the burdens upon en-
terprise have only increased, so much so that
President Reagan, speaking from the Jefferson
Memorial on the eve of last year’s celebration
of our founding, thought it fitting to call for an
Economic Bill of Rights, which he later charac-
terized as a ‘‘fundamental reform that sees to it
that our economic freedom is every bit as pro-
tected as our political freedom.”’?

Roger Pilon is the Director of the Asylum Policy and Re-
view Unit of the Department of Justice. This essay is a
slightly revised version of a speech Dr. Pilon delivered at
the American Bar Association’s Annual Meeting in San
Francisco, California, on August 9, 1987, ABA Section of
Corporation, Banking and Business Law Showcase Pro-
gram: ‘‘Contract, Commerce and the Constitution—A Look
at Economic Liberties and the Judiciary.”’

INTRODUCTION: TWO KINDS OF LIBERTY?

That the President was thus driven to distin-
guish economic from political freedom is a
mark of our times, of course. Two hundred
years ago one could scarcely imagine so pecul-
iar a distinction, so entwined were economic
and political liberty thought to be. Indeed, in
the recently discovered working draft of the
Bill of Rights, written by Roger Sherman in
July of 1789, Article 2 declares that ‘‘[t]he
people have certain natural rights which are re-
tained by them when they enter into Society’’;
listed second in that Article, after rights of con-
science but before rights of speech, writing,
and publishing, are rights ‘‘of acquiring prop-
erty, and of pursuing happiness & Safety,””3
understood ordinarily as rights of pursuing eco-
nomic well-being. In so conjoining economic
and political liberties, as we would now speak,
Sherman reflected simply the wisdom of his
age. By way of evidence we need look no fur-
ther than to John Locke, the philosophical fa-
ther of our Revolution: ‘‘Lives, Liberties and
Estates, which I call by the general Name,
Property.”*

There is more at issue here, of course, than a
mere distinction, a semantic refinement. For
behind this distinction is a set of ideas, a his-
tory of ideas—indeed, a whole vision that sep-
arates us from our forefathers. Yet the vision
with which we are living today is increasingly
being called into question: in economics, in
law, in philosophy, the suspicion is developing
that the Founders may have had the better of
it—analytically, morally, and practically. A
growing literature, pointing often to the
opinions of our judiciary by way of evidence, is
saying that along the way we lost our bearings.’
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II.

To explore these issues of ideology more
fully, albeit briefly, we need to begin at the be-
ginning, at our beginning, with the essence of
the Founders’ vision, nowhere set forth more
clearly than by Thomas Jefferson in the Decla-
ration of Independence. In the space of a mere
seven phrases the Declaration distills the moral,
political, and legal vision of the classical lib-
erals, beginning, not surprisingly, on a point of
epistemology, that the conclusions that follow
are asserted not as empirical, much less as eval-
uative, but as ‘‘self-evident’’ truths, truths of
reason. Far from the stuff of a living, evolving
conception, these are the truths that speak eter-
nally and unchangingly to the human condition,
transcending both time and circumstance. The
moral truths come first, beginning with the
premise of moral equality: ‘‘that all Men are
created equal, that they are endowed by their
Creator with certain unalienable Rights, that
among these are Life, Liberty, and the Pursuit
of Happiness.”” Then come the political and,
by implication, the legal truths: ‘that to secure
these Rights, Governments are instituted
among Men, deriving their just Powers from
the Consent of the Governed.’”” Finally, to
make it clear that political power derives from
and remains ultimately with the people, the
Founders point to the right of the people to alter
or to abolish their government and to institute
new government in its place.

As has often been noted, what we have in
these few, revolutionary phrases is nothing less
than the inversion of the ancient order. No
longer would politics come first, ethics
second.® No longer would we begin with the
group, the individual deriving his meaning, and
his rights, from the group. No, we would begin
instead with the individual. It is the individual
who first has rights, which he has by nature,
not by government grant. Indeed, it is govern-
ment that gets its rights, or authority, by grant,
from the individual, who yields up to govern-
ment whatever rights he does, rights to be exer-
cised on his behalf.” Thus it is that govern-
ments derive their just powers from the consent
of the governed.

OUR IDEOLOGICAL ROOTS: INDIVIDUALISM

A. Political Legitimacy:
Grounded in Consent

This final point—that to be just, govern-
ment’s power must be grounded in consent—
marked a critical insight. Political legitimacy,
the Founders were saying, is not a function of
results but of process. It is not from the good
deeds it does that government derives its legiti-
macy: if that were the case then the King’s rule
too would be legitimate, provided only that he
produced good results—indeed, would be
more legitimate than democratic rule if the re-
sults produced were better. No, political legiti-
macy has nothing at all to do with conse-
quences, good or bad, but instead has every-
thing to do with process. As with any ordinary
contract, the distribution of power that results
from the social contract will be legitimate only
if the parties consent to that distribution. How
else could individual autonomy, the right of the
individual to rule himself, be respected and
preserved unless the individuals over whom po-
litical power is exercised have consented to that
exercise?

B. The Limits of
Consent Theory

But if political legitimacy depends upon thus
preserving individual autonomy, if powers of
government are legitimate only if consented to,
then a moment’s reflection will suggest how
difficult it is to establish political power that is
morally legitimate. Because the argument here
has been long known, if not widely known, let
me simply summarize it.® It begins by ampli-
fying the points just made, that if a particular
grant of government power arises from unani-
mous consent, it is legitimate: that, after all, is
precisely what ‘‘deriving their just powers from
the consent of the governed’’ means. The
problem arises when there is less than unani-
mous consent, which of course is almost
always the case in the real world. For even if a
supermajority consents, we are still left with
the basic question: By what right does that ma-
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jority exercise power over the minority when
the minority, by definition, has not consented?
If consent is the foundation of political legiti-
macy, then political power exercised over a mi-
nority on behalf of the majority is simply ille-
gitimate. Since the numbers per se carry no
moral weight—we don’t suddenly get legiti-
macy once we’ve gotten over the 50 per cent
threshold—the majority is in no better position
than the King when it comes to justifying its
exercise of power over the minority.

The classical solution, of course, was by
way of a social contract with two levels of con-
sent. Turning once again to process, this solu-
tion provided that political power exercised
with less than unanimous consent would be le-
gitimate if but only if there had been prior
unanimous consent to be bound by the out-
comes of subsequent votes. We still need unan-
imous consent, that is, but only to get the gov-
ernment off the ground, to give it legitimacy in
the first place. After that, whatever rules had
been unanimously agreed to at the outset must
be followed, including decision-making rules
that enable subsequent adoption of other rules
by less than unanimous consent. Thus on any
given vote the minority could be legitimately
bound by the result because it had previously
agreed to be so bound. Indeed, this is precisely
the theory that underpins our government, at
least as between the states. Article VII of the
Constitution reads as follows: ‘“The Ratifica-
tion of the Conventions of nine States, shall be
sufficient for the establishment of this Consti-
tution between the States so ratifying the
same’’ (emphasis added). Satisfaction of this
provision enabled the Constitution to get off the
ground. But by implication, states not so ratify-
ing could not have been bound by the subse-
quent decisions of ratifying states.

While this solution may have worked among
the states, especially since all did vote to ratify,
the problem it poses for individuals is of quite a
different order: that problem, quite simply, is
that in point of historical fact, no such prior
unanimous consent by individuals can be lo-
cated, not even in America, where we came
closer to it than perhaps anywhere else in the
world. Moreover, even if we could locate such
primordial unanimous consent, if we take the
individual seriously, as indeed we do, then the

theory affords no solution at all to the problem
of how to bind succeeding generations: those
who in fact consented could be bound, but they
could hardly bind their heirs.

Consent theory finds its last refuge, then, in
the idea of ‘‘tacit’’ consent: even if we don’t
give explicit consent, this argument runs, by
staying we implicitly bind ourselves. But the
argument from tacit consent is plausible only if
we don’t press it. Once we do, the problem be-
comes apparent. For it amounts to the majority
saying to the minority: ‘‘Come under our rule
or leave.”’ It amounts, that is, to the majority
putting the minority to a choice between two of
its entitlements: its right not to come under the
rule of the majority—the very hurdle the ma-
jority has to overcome if its power is to be le-
gitimate; and its right to stay where it is, free
from the will of the majority. To argue other-
wise, quite simply, is to beg the very question
at issue, namely, how does the majority come
to have authority, or legitimate power, over the
minority? The argument from tacit consent, in
short, is patently circular.

What this all comes down to, then, is not a
little disturbing to those who have grown up
with the belief that democracy is the final word
in matters of political legitimacy. Democracy
may indeed be the best word we have, but it is
not the final word. For if legitimacy can be de-
rived neither from results nor even, as a prac-
tical matter, from process, then we are left with
the conclusion that government per se has a
certain air of illegitimacy about it. Yet the
Founders seem to have understood this point,
however disturbing it may be to some today.
As Professor William Stoebuck has written,
Locke’s social-contract theory, which says that
‘‘[glovernment is a servant, necessary but evil,
to which its subjects have surrendered only
what they must, and that grudgingly, . . . was
the accepted theory of government when the
[Constitution] was being hammered out.”® In
sum, the Founders understood both the moral
virtues and the moral limits of democratic rule.

C. The Solution:
Limited Government

If government is a necessary evil, then, nec-
essary largely because of the practical problems
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that surround attempts to secure our rights in a
state of nature, !0 but evil because of the impos-
sibility of satisfying the consent condition that
alone would make it legitimate, what follows is
as straightforward as it is compelling, namely,
that government should be called upon to do no
more than is necessary to enable it to carry out
its principal purpose, securing our rights. From
considerations of morality, from respect for the
moral right of every individual to be free to live
his own life, we may call upon government
only in a limited way: we must settle, in short,
for limited government, for to do otherwise is
to violate the rights of those who ask only to be
left alone.

The world that emerges from this vision is
also straightforward. It is a world in which in-
dividuals are left free to pursue their own
values, to live their own lives as they think
best, to chart their own courses through life,
alone or in association with others, free from
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III.

A. Rights as a Product
of Development

That opposite vision stems from Karl Marx,
of course, at least in its modern version. In
1987 1 had the privilege of attending the 43rd
Session of the U.N. Human Rights Commis-
sion in Geneva, where I served as the political
adviser to the head of the American delegation.
Representing the Soviet Union at one point in
those proceedings was Boris Kravtsov, the So-
viet Minister of Justice, who told the assembly
that in his country ‘‘insuring human rights was
one of the main aims of social, political, and
economic development.”’ In so putting the
matter, Mr. Kravtsov clearly was speaking of a
very different conception of rights and of social
organization than we have thus far been consid-
ering here. Rights, on this view, do not belong
to individuals as such; rather, they are ‘‘by-
products,’” if you will, of development. In-
deed, Mr. Kravtsov went on to say: ‘‘Recently
we gave certain collectives the right to partici-
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government dictate or interference, provided
only that in the process they do not violate the
rights of others, which it is the business of gov-
ernment to prevent. Notice that there is no dis-
tinction here between economic and noneco-
nomic pursuits. Why should there be? Pro-
vided, again, that they respect the rights of
others, individuals or groups are free to pursue
whatever ends they wish—artistic, entrepre-
neurial, political, eleemosynary, worthy or
foolish. That, after all, is what freedom is all
about. Notice too how different this conception
of government is from the conception so
common today: government is a necessary evil,
instituted simply to secure our rights, not an in-
strument through which to pursue social goals,
even worthy social goals. I will say more about
this contrast shortly. For the moment, however,
I want to draw very briefly a still sharper con-
trast, between the classical vision and the vi-
sion that is its polar opposite.!!

AN

THE OPPOSITE IDEOLOGY: COLLECTIVISM

pate in these developments.”” And again, “‘we
are giving unions the right to participate in state
and social life.”” Like the ancien régime, the
Soviet government gives rights. Individuals do
not have rights by nature; instead, they get
them from government. And ‘‘government,”’
Article 6 of the Soviet Constitution tells us,
means the Communist Party.

What is most striking about this vision, be-
cause most fundamental, is that it begins not
with the individual but with the group, as repre-
sented by the government, which inevitably
means the Party. For all its pretense to histor-
ical progress, the system is thus a throwback to
the ancient order, with the Party standing in the
place of the King. The Party ‘‘determines the
general perspectives of the development of so-
ciety”’—I quote here from Article 6 of the So-
viet Constitution. As development progresses,
presumably, ‘‘rights’’ to jobs, housing, and so
on get distributed by the Party, all according to
the plan. Social and economic development are
thus conscious undertakings, centrally planned
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by the Party, in pursuit of which the individual
is an instrument to be used.

B. Using the Individual
for the Common Good

Setting aside the economic impoverishment
that necessarily accompanies central planning,
I want to focus here on the moral impoverish-
ment this vision entails. It begins, of course,
with the sublimation of the individual, with the
assumption that the individual has no rights that
his government has not first given him, and the
implicit assumption that government has rights
to give out in the first place. But in making
rights a function of development, the burden, if
rights are to be insured, is placed upon contin-
uous development; for without it, there would
be no rights. This means, however, that if indi-
viduals are to have rights they will be obligated
to contribute to this centrally planned develop-
ment, however out of their hands the decisions
and planning of the development may be. What
started out as a right to work, then, has sud-
denly become a duty to work. Indeed, as has
often been noted, the central moral problem
with socialism is that it uses people. It treats
individuals as means, not as ends—to be used
in carrying out the Party’s development plan.

The socialist system thus violates the car-
dinal principle of ethics, as articulated by John
Locke, by Immanuel Kant, by every great reli-
gion, that the individual is not to be used, is not
to be treated as a means, but rather is to be
treated as an end in himself. He has a right to
be so treated, a right to what is his, a right to
chart his own course through life, a right not to
be chained to the pursuit of someone else’s vi-
sion, whether Marx’s, or Lenin’s, or Stalin’s,
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or the Central Committee’s, or whoever’s. To
so chain him, to so use him in pursuit of the
chimera of development is to deny him his right
to choose for himself, to strip him of his in-
herent dignity, to deny him his fundamental
right to be free. Is it any wonder that around the
world people have fled and are continuing to
flee from socialist systems? For in the end, in-
dividuals cannot but choose for themselves. Ei-
ther they flee, often at great, even tragic per-
sonal cost, or they resign themselves to lives of
quiet desperation, serving a master they did not
choose, leading a life they could not wish.
Now I have drawn this contrast not because I
believe that in the 200 years since our founding
we have come close to the Soviet model—Ilet
me be clear about that—but because the con-
trast between the vision of the Founders and the
vision that is Soviet reality sharpens our appre-
ciation of the essential moral issues. At the
same time, a number of disturbing parailels
have developed over these 200 years, if not in
scope at least in kind, so much so that a decade
ago we heard much about the convergence
thesis, the idea that in their social and political
organization the two societies were converging.
In this decade the convergence thesis seems to
have waned—in part, no doubt, because there
are many who have come to realize that the So-
viet Union, by its very structure, is indeed an
evil empire. Nevertheless, the not unrelated
moral equivalency thesis remains very much
alive in many quarters, the idea that as a moral
matter there is not much difference between the
two societies, suggesting a substantial measure
of confusion as to what the moral issues really
are. Let us return, then, to the Founders’ vision
to see what has happened along the way that
might help to account for this confusion.

NN

IV. THE DEMISE OF THE CLASSICAL VISION

A. The Democratic March:
From Rights to Results

The first thing that happened, one could say,
was the demise of the natural rights foundation
on which the Founders’ entire vision rested.
David Hume, the Scottish philosopher who

died in the year America was born, prepared
the ground for that demise when he observed
that from factual propositions no normative
conclusions could be drawn,!? an epistemolog-
ical observation so startling that it awakened
Kant from his dogmatic slumber, as he later put
it. But while Kant was struggling mightily to
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restore the rational foundations of ethics,
Jeremy Bentham, the father of British utilitarian-
ism, was declaring that talk of moral or natural
rights was ‘‘simple nonsense: natural and im-
prescriptible rights, rhetorical nonsense,—non-
sense upon stilts.”’!> Thus began the long
emergence over the course of the nineteenth
century and into the twentieth of utilitarianism,
rooted not in reason but in values, which held
that acts, or laws, or policies were just not by
virtue of their respect for individual rights but
by virtue of their serving to produce the
greatest good for the greatest number. In
America, especially as we worked our way into
the twentieth century, utilitarianism had its
counterpart in law in what Professor Robert
Summers has called ‘‘pragmatic instrumental-
ism,”’ the conception of law as an instrument
for accomplishing social goals.!* The Progres-
sive Era was the intellectual seedbed for this
view, although it reached fruition only with the
New Deal.

By itself, however, pragmatic instrumental-
ism in law, even coupled with utilitarianism in
ethics, could not have brought about this shift
from rights to results. For results-based ration-
ales of policy and law have always failed to
deeply satisfy: first, because of the impossi-
bility of computing the utilitarian calculus,
owing to the incommensurability of interper-
sonal comparisons of utility;'5 second, because
even if we could compute that calculus, we are
still left with Hume’s dilemma, that from fac-
tual knowledge of the greatest good for the
greatest number it does not follow logically that
we ought to pursue that good; and third, even if
we could compute that calculus and could make
that logical leap, we are left with a nagging
doubt, even absent a well-grounded theory of
rights, that pursuing that good, especially when
doing so would be at the expense of some
among us, would not be right, might even vio-
late rights.

Enter, therefore, democratic theory, which
emerged through the nineteenth and twentieth
centuries as the handmaiden of utilitarianism
and pragmatic instrumentalism. What demo-
cratic theory purported to supply was both a so-
lution to the problem of making the utilitarian
calculus—we find out what the greatest good
for the greatest number is by taking a vote—

and a moral rationale—democracy is merely
the moral right of each to rule himself writ
large. Armed with the explanatory and justifi-
catory force of democratic theory, or so we be-
lieved, we could shift our focus from rights-
based to results-based policy and law, we could
shift from limited government, instituted to se-
cure our rights, to expansive government, en-
gaged to pursue our goals—we could shift, in
short, from government as a necessary evil to
government as an engine of good.

B. The Institutional
Manifestation:
Judicial Abdication

Because this shift, at bottom, was from a
reason-based vision to a will-based vision, it is
not surprising that as an institutional matter the
locus of the evolution was in the Congress and
the Executive, the will-based branches of gov-
ernment. With the growth of the democratic
impetus and the increase in the scope of the
franchise, the pressure grew to enact ‘‘the will
of the people.”” Standing athwart this demo-
cratic engine over the years had been the judi-
ciary, the reason-based branch of government.
But even the judiciary was not immune to the
march of ideas, especially in the absence of sat-
isfactory countervailing ideas, and so in time it
too joined in the procession, abandoning reason
to will, nowhere captured more clearly,
perhaps, than in Mr. Justice Holmes’ famous
dissent in the infamous Lochner case—or so
the conventional characterization would have
it.16

In Lochner, you will recall, the Court found
that a New York State statute regulating the
hours of employment of bakery workers vio-
lated the liberty of contract protected by the
Fourteenth Amendment to the Constitution,
prompting Holmes to declare, in dissent, that
the case was ‘‘decided upon an economic
theory which a large part of the country does
not entertain’’ and to offer further that his
‘‘agreement or disagreement [with the theory]
has nothing to do with the right of a majority to
embody their opinions in the law.”’17 Having
thus characterized the Court’s decision as
grounded not on a legal and moral but on an
economic theory, having then disparaged the
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Court for reading its economic philosophy into
the Constitution, Holmes proceeded to read out
of the Constitution all economic substance,
saying that ‘‘a constitution is not intended to
embody a particular economic theory, whether
of paternalism and the organic relation of the
citizen to the state or of laissez faire.”’!8 In so
emptying the Constitution, Holmes ignored a
number of its powerful substantive clauses, of
course, from the takings, to the contracts, to
the privileges and immunities, to the due pro-
cess of law clauses, not to mention the histories
of their enactment, which would have given
additional weight to this substantive under-
standing.!® And in place of a substantive
reading he erected ‘‘the right of a majority to
embody their opinions in law,”” which of
course is nowhere to be found in the Constitu-
tion and indeed was carefully constrained by
the Founders.

So powerful was this majoritarian impulse,
however, that in time it prevailed even with the

&
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judiciary. By the time we reached Carolene
Products® in 1938, following Nebbia®! in 1934
and West Coast Hotel?? in 1937, the distinction
between economic and political liberties was fi-
nally established, as was the idea that these
‘‘/different’’ rights should be subject to different
levels of judicial review—the operational man-
ifestation of the distinction. Once again, this
distinction and its operational manifestation,
like Holmes’ “‘right of the majority,”” was no-
where to be found in the Constitution. But ig-
noring this and oblivious to the moral limita-
tions inherent in democratic theory itself, yet
driven by the unrestrained democratic vision,
the Court simply abdicated its responsibility to
protect the rights of the minority in their eco-
nomic activities. Rights of democratic process
would be protected, for this was what the unre-
strained vision called for; but rights of eco-
nomic substance would go unprotected, for de-
ciding these was what the process was all
about.?

AN AN

V. THE MARCH OF IDEAS: RESTORING OUR ROOTS

Thus have we continued to the present, but
there are signs that changes may be in the
offing. In 1984, for example the Supreme
Court decided a case called Hawaii Housing
Authority v. Midkiff,** reversing a Ninth Cir-
cuit opinion that had found unconstitutional a
Hawaii statute that permitted the state to con-
demn private land not so that it could be con-
verted to public use but so that it could be pur-
chased by private tenants who occupied it.
What was noteworthy about this case was not
the Supreme Court’s opinion—far from it—
but the Ninth Circuit opinion the Court re-
versed, which had held that ‘‘it was the inten-
tion of the framers of the Constitution and the
Fifth Amendment that this form of majoritarian
tyranny should not occur.”’?® That language,
together with the Supreme Court’s opinion to
the contrary, prompted an outpouring of critical
comment, all of which may have played into
the Supreme Court’s more recent decisions in
the land use area, at least to the extent that the
Court remains susceptible to the march of
ideas. I allude here to the First English Evan-
gelical Church®® and to the Nollan?' decisions

in 1987, both of which appear to be moving
back toward a regime of restraint on public
power over private individuals in the economic
domain.?8

And why should the judiciary not be suscep-
tible to the march of ideas if indeed it is our
reason-based institution. Earlier I noted that the
rise of utilitarianism, pragmatic instrumental-
ism, and democratic theory was unaccompa-
nied by satisfactory countervailing ideas. Well,
that has changed in recent years. On the critical
side, the idea that democracy affords a solution
to the problem of deriving the utilitarian cal-
culus has been exposed by the work of decision
theorists, including those working in the area of
public choice.?? And in moral theory the idea
that democratic rule is self-rule writ large has
long been exploded, as earlier discussed. But
on the constructive side also, much work has
been done, aimed at developing the foundations
for natural rights theory that admittedly were
not there at our founding.3°

All of which should encourage those judges
who are disturbed by the march of the public
domain to dip into this literature, the better to
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gain the intellectual confidence that is helpful
when standing against this march.3! For the ul-
timate outcome of the march of the public do-
main is not a pretty picture, as earlier outlined.
When all is public then by definition there is no
private domain, no place to go to escape the
public demand, as those who manage to flee
such regimes will attest. By the design of our
system we depend upon an unelected judiciary
to brake the democratic engine, to protect the
right of the individual, alone or in association
with others, to live his own life, free from tyr-
anny, free even from majoritarian tyranny.
That was the original vision. It continues today
to be the only vision that can ultimately be jus-
tified. g
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Overbearing Majorities

IDEAS
ON
LIBERTY

“ herever the real power in a Government lies, there is the
danger of oppression. In our Governments the real power lies
in the majority of the Community, and the invasion of private

rights is chiefly to be apprehended, not from acts of Government contrary

to the sense of its Constituents, but from acts in which the Government is
the mere instrument of the major number of the Constituents.”’

—JAMES MADISON, in a letter to

Thomas Jefferson, October 17, 1788
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The Monitor: America’s
Socialized Shipwreck

by Gary Gentile

or more than two centuries, Americans
F have defended the rights of sailors to

move freely upon the open seas. But
now, the international waters again are under
attack. This time, however, we are fighting for
freedom under the seas. And this time, the
usurpers are minions within our own govern-
ment.

At the center of the controversy lies the
Monitor, one of the first ironclad warships,
which was built for the Union navy by John
Ericsson. Launched in January 1862, the Mon-
itor was 179 feet long, weighed 1,200 tons,
and featured a revolving turret containing two
11-inch guns. She was powered by steam, and
had a screw propeller.

On March 8, 1862, the Monitor engaged the
Confederate ironclad Virginia (formerly the
Merrimack) near Hampton Roads, Virginia. In
a historic struggle, the two ironclads fought a
four-hour duel, which ended in a draw. In May
1862, when the Confederates abandoned Nor-
folk, the Virginia was run ashore by her crew
and burned. In December 1862, the Monitor
foundered and sank in heavy seas off Cape
Hatteras, North Carolina. This, it would seem,
was the end of the Monitor and Merrimack.

However, the U.S. Navy knew the approxi-
mate location of the Monitor. But without ade-
quate financing for an in-depth survey, the
Navy was unable to find the wreck.

Gary Gentile, a professional diver, writer, lecturer, and
photographer, is the author of several books, including Ad-
vanced Wreck Diving Guide and Shipwrecks of New
Jersey.

The Navy’s primary concern was not who
got credit for the find, but that the shipwreck be
found. In 1953, to provide incentives for the
private sector to conduct scanning operations,
the Navy struck the vessel from the Naval Reg-
ister and abandoned all salvage claims.

For two decades a veritable flotilla searched
the shoals off Cape Hatteras, but it was not
until 1973 that the Duke University research
vessel Eastward located and tentatively identi-
fied the remains of the Monitor 16 miles off-
shore. The following year the site was revis-
ited, and positive identification was obtained
when the research vessel Alcoa Seaprobe took
several thousand underwater pictures which
were assembled into a photomosaic by Navy
specialists.

Almost immediately, several government
agencies began vying for control of the Monitor
wreck. The winner was the National Oceanic
and Atmospheric Administration (NOAA),
under the auspices of the Department of Com-
merce. Although the ironclad did not fit the cri-
teria of any Act of Congress, the Marine Pro-
tection, Research, and Sanctuaries Act was the
shielding mechanism deemed most appropriate.
The Monitor became a sanctuary in the middle
of a one-mile diameter tract of sea bed and the
accompanying column of water. It was desig-
nated the first marine sanctuary, and came to be
known as the Monitor National Marine Sanc-
tuary (MNMS). The Monitor had at last found
a home—or was it a jail?

The Monitor as a marine sanctuary lies on
shaky ground—and in legally turbulent water.
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By international agreement, territorial rights
extend to 12 nautical miles from the mean high
water mark. In this respect, the U.S. gener-
ously claims only three miles of territorial
waters. In either case, the Monitor resides on
land not owned by the U.S., and which is out-
side U.S. jurisdiction.

In addition, because the wreck was legally
abandoned, its status falls under the common
law principle of the maritime law of salvage,
which, although expressed by various judges in
different forms, generally provides that ‘‘the
finder or salvor of abandoned property at sea
who first reduces that property to his posses-
sion may keep that property.’’ (Treasure
Salvors HI case) In the 1981 Cobb Coin case,
U.S. District Court Judge James Lawrence
King further stipulated that ‘‘salvage law
permits one whose salvage efforts are contin-
uous and reasonably diligent to work a wreck
site to the exclusion of others.’” In other words,
the backers of the Eastward expedition could
have kept a substantial claim over the wreck
had they continued to work it. Since they did
not, the wreck is unclaimed property. Anyone
may salvage it.

Anyone, that is, except U.S. citizens. They
are not even allowed to look at the wreck,
much less recover anything from it.

While the stipulated goals of the National
Marine Sanctuary Program are, in part, to ‘‘en-
hance public awareness, understanding, and
wise use of the marine environment,”’ and to
“‘provide for maximum compatible public and
private use,”’ the case of the lost shipwreck has
been wrapped in rolls of extremely sticky red
tape.

Frustration and Delay

Four years ago, when 1 first applied to the
MNMS for a permit to dive the Monitor, it was
with full confidence of receiving prompt and
professional aid. My simple letter of intent
stated my purpose and objectives—to dive the
wreck of the Monitor in order to take pictures
of the historic site. What I got was years of
frustration and delay. At first, I received no re-
sponse to my queries. Later, I obtained a
grudging acknowledgment. Finally, intention-

ally rigid restrictions were imposed which
would make compliance difficult and expen-
sive. But, because I wanted to dive the wreck, 1
proceeded.

I wrote a six-page monograph, but MNMS
found it inadequate. Eventually, this grew into
a proposal of more than 100 pages in which I
had to: itemize every piece of equipment I in-
tended to take, and describe the function and
use of each; submit a detailed cruise plan and
time table of events; explain in intricate detail
the techniques of scuba diving, even the most
basic; furnish resumés and complete medical
examinations for each participant; specify my
goals, with no allowed deviation; and provide
proof of funding. Doing this, I felt more like
the board of directors of a university spon-
soring an expedition than an individual de-
siring merely to see a sanctuary that supposedly
had been put aside for my benefit.

During this time, not only did I receive no
cooperation from MNMS, but the number of
unanswered questions posed in my many letters
was growing. And only one letter in four was
answered. Worse, as I met the demands im-
posed upon me, the agency invoked discre-
tionary procedures to conjure up more stum-
bling blocks.

In short, my permit application was denied. 1
was cited for safety violations due to depth (the
Monitor lies in 220 feet of water) and for
having photographic objectives which already
had been met by previous NOAA expeditions.
The Monitor National Marine Sanctuary took
no cognizance of my experience and level of
expertise: more than 700 open-ocean, decom-
pression dives, of which nearly a hundred were
made in depths equivalent to the Monitor.

In addition, MNMS officials assert that my
photographic efforts on the Monitor must pro-
duce viable results which in some way benefit
the Sanctuary. This obviates the ultimate aim
of the sanctuary program: that sanctuaries, like
parks, exist for the benefit of the people, not
the reverse. Even if I chose not to make photo-
graphic documentation, this should not rule out
my wanting to dive the Monitor because, like
Mount Everest, ‘it is there.”’

Following administrative procedure, I ap-
pealed the denial.

But my involvement with MNMS did not
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end there. Because of my tenacity, I became
the focus of an investigation. Upon learning
that I intended to dive in North Carolina close
to the Monitor site, a MNMS spokesman
alerted the Coast Guard and threatened me with
arrest and a $50,000 fine should I be caught
within Sanctuary boundaries. This brought up a
curious situation: despite numerous requests for
precise navigational coordinates, which I had
needed for my proposal to calculate running
times from shore to wreck, MNMS had stead-
fastly refused to give them to me. Now it en-
joined me to stay away from a spot whose loca-
tion I did not know. Nevertheless, officers of
the Marine Fisheries Department were waiting
for my chartered boat every day when it
docked. They inspected our gear for artifacts
which might have been old enough to have
come from the Civil War ironclad. The surveil-
lance continues.

Denying Access

I once cajoled an MNMS spokesman into ad-
mitting that Sanctuary regulations had been
made purposely stringent so as to deny public
access. The MNMS desires sole proprietorship
over the site; it wants to have the only photo-
graphs of the wreck; and it wants complete
control over publicity. It does not want to share
the Monitor experience. Not is it committed to
having the wreck fully documented—it wants
only that such documentation be generated
within its own bureaucracy, free from outside
competition.

The condition of the Monitor today is not the
same as it was yesterday, last year, or at any
other time in its history. The sea is ever
changing, ever destroying. As a shipwreck dis-
integrates, it passes before our eyes like a
movie in extreme slow motion. Each frame is
ephemeral, existing only for a brief instant in
time, and must be studied before it dissolves.

Even the most naive must admit that the
Monitor does not display the same graceful
curves as when it slid down the ways in 1862.
Its turret and Dahlgren guns are no longer
thrust out defiantly against foes such as the Vir-
ginia. Its destruction is a continuous and on-
going process that is not stopped by the passing
of laws, or governmental intervention.

My case seemed totally lost until I met Peter
Hess through the Atlantic Alliance for Mari-
time Heritage Conservation. This body of vol-
unteers has lobbied for years against the many
bills which seek to take, not just the Monitor,
but all shipwrecks out of the public domain,
and place them under government control. Al-
though the prime goal of the Alliance is to
teach underwater archaeology to interested
divers around the nation, it has taken a staunch
position in protecting people’s rights to dive
shipwrecks.

Peter Hess is a diver, shipwreck historian,
amateur archaeologist, and an attorney with a
background in maritime law. He has been inti-
mately involved with diving legislation, has
frequently advised on Alliance policy, and has
testified in Senate hearings against the Aban-
doned Shipwreck Acts, which aim to place all
shipwrecks under government control. He fol-
lowed my Monitor pursuits with fervent con-
cern. When my bid for justice died, he put life
back into my sagging spirit.

After listening to my story and reading my
correspondence, Peter was keen enough to note
many improprieties in NOAA’s handling of my
permit application: improper delegation of au-
thority, bias among MNMS staff members who
had personal ambitions concerning the disposi-
tion of the Monitor, disinclination to consider
proven scuba diving methods, and lack of im-
partial review. The denial of my permit was ar-
bitrary and capricious.

Working together, we filed a complaint for
declaratory judgment and injunctive relief in
the United States District Court for the Eastern
District of Pennsylvania. NOAA and MNMS
were forced to commit to the administrative
record such evidence as existed in their files.
However, so vehemently did they resist inter-
rogation that they filed a motion to have any
further discoveries kept out of the Court’s eyes.

Even so, several things became immediately
clear: that, although mandated by Federal regu-
lation, my permit application had not been cir-
culated among members of either the Scientific
Review Board or the Advisory Council on His-
toric Preservation—those very two committees
for whom I had written my proposal in such
painstaking detail; that, after stipulating that
my photographic objectives already had been
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““There is not much
left of the Monitor.
Its once sleek hull is
pockmarked by the
ravages of the sea: it
is a mere skeleton of
itself, unrecogniz-
able to all but ex-

perts.”’
(right) The Monitor in its prime.

met by previous (government-sponsored) expe-
ditions, NOAA spent $1.8 million of tax-
payers’ money on another photographic expe-
dition; that, while not allowing my support
vessel to place a 30-pound anchor near the
wreck, in order to facilitate diver access and
afford increased safety, NOAA permitted its
own expedition to drop four six-ton anchors on
the site, even though it used no divers and re-
quired no safety measures; that, after all the
rhetoric aimed at protecting a valuable marine
resource, NOAA let its own members fish the
wreck.

MNMS had pigeonholed my entire project
right from the start, and never had any intention
of letting it get a proper review.

I realized the full absurdity of this situation
during a recent visit to Halifax. My Nova Sco-
tian friends were dumbfounded to learn that
they could take their boat down the coast and
dive the Monitor at any time. And no one,
Coast Guard included, could stop them. Cana-
dians, or the citizens of any other nation, are
not bound by U.S. mandates when they are in
international waters. The only people prevented
from visiting the Monitor are U.S. citizens.

There is not much left of the Monitor. Its
once sleek hull is pockmarked by the ravages of
the sea: it is a mere skeleton of itself, unrecog-
nizable to all but experts. The minimum esti-
mate for raising the hulk is upwards of $40
million, not counting the cost of preservation,
housing, and eternal maintenance—an unwar-

ranted expense for archaeological provenience
considering that, with all the photographs,
plans, and written records of the Monitor, there
is probably nothing further to be learned.

The only thing ironclad about the Monitor
today is MNMS’s stand on no access. Instead
of bouncing off cannon balls and solid shot,
present arrangements deny access to the very
people who are most willing to spend their own
money and expend their own efforts to bring to
the public the images of their adventures.

The time is long overdue to re-evaluate the
entire status of the Monitor. Why should Amer-
icans be forbidden to dive the wreck? Are there
other ways to manage the Monitor which would
involve less red tape? Why, in fact, should the
Federal government maintain ownership and
control? Wouldn’t a private owner or salvager
have strong incentives to put the remains of the
Monitor to the best possible use?

In a free society, the purpose of the State is
not to own or to rule, but to protect the rights
and property of its citizens. Abandoned ship-
wrecks, by the very nature of abandonment, are
not the possessions of the government merely
by the fact of their existence. If shipwrecks be-
long to anyone, it is to those individuals with
the will and the incentive to dive on them at
their own cost and expenditure of time. The
confiscation of this property under the guise of
‘“‘the public good,”” coupled with the subse-
quent denial of public access, violates the most
basic moral principles. O

BETTMANN ARCHIVE
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Charles Schwab and the
Steel Industry

by Burt Folsom

hen asked for the secret of his suc-
W cess in the steel industry, Charles
Schwab (1862-1939) always talked

about making the most with what you have,
using praise, not criticism, giving liberal bo-
nuses for work well done, and ‘‘appeal[ing] to
the American spirit of conquest in my men, the
spirit of doing things better than anyone has
ever done them before.”” He liked to tell this
story about how he handled an unproductive
steel mill:

I had a mill manager who was finely edu-
cated, thoroughly capable and master of
every detail of the business. But he seemed
unable to inspire his men to do their best.

‘“‘How is it that a man as able as you,”” I
asked him one day, ‘‘cannot make this mill
turn out what it should?”’

*“I don’t know,”’ he replied. ‘I have
coaxed the men; I have pushed them, I have
sworn at them. I have done everything in my
power. Yet they will not produce.”’

It was near the end of the day; in a few
minutes the night force would come on duty.
I turned to a workman who was standing be-
side one of the red-mouthed furnaces and
asked him for a piece of chalk.

‘‘How many heats has your shift made
today?’’ I queried.

““Six,”” he replied.

I chalked a big ‘6’ on the floor, and then
passed along without another word. When

Burt Folsom is Associate Professor of History at Murray
State University in Kentucky. This article is adapted from
his recent book, Entrepreneurs vs. The State (available
from FEE @ $14.00 postpaid).

the night shift came in they saw the ‘‘6’” and
asked about it.

““The big boss was in here today,”’ said
the day men. ‘‘He asked us how many heats
we had made, and we told him six. He
chalked it down.”’

The next morning I passed through the
same mill. I saw that the ‘‘6’’ had been
rubbed out and a big ‘“7’’ written instead.
The night shift had announced itself. That
night I went back. The ““7’’ had been erased,
and a ““10” swaggered in its place. The day
force recognized no superiors. Thus a fine
competition was started, and it went on until
this mill, formerly the poorest producer, was
turning out more than any other mill in the
plant. (Charles M. Schwab, Succeeding with
What You Have [New York: Century Co.,
1917], pp. 39-41)

Schwab showed the ability to find solutions
to problems even as a lad growing up in Lo-
retto, Pennsylvania. According to one of his
teachers, ‘‘Charlie was a boy who never said,
‘I don’t know.” He went on the principle of
pretend that you know and if you don’t, find
out mighty quick.”” Schwab knew early that he
would have to live by his wits; his parents and
immigrant grandparents weaved and traded
wool products, jobs which put food on the table
but not much money in the bank. Young
Charlie, therefore, started work early in life. In
one job he was a ‘‘singing cabby’’: he drove
passengers from nearby Cresson to Loretto and
entertained them with ballads along the way.
One of his passengers, impressed with the gre-
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Chrles M. hwab
(1862-1939)

garious youth, gave him a travel book. Schwab
later said, ‘‘It opened my eyes to the glories of
the outside world, and stimulated my imagina-
tion tremendously.”” Soon, Loretto, Pennsyl-
vania, population 300, would be too small to
contain the ambitious Schwab. With his
parents’ blessing, he left home at age 17 to
clerk in a general store in Braddock, a suburb
of Pittsburgh.

Braddock was a steel town, varied in its cul-
tural and urban life. Working in the store,
young Charlie often pleased customers with his
good looks, wit, and charm; one man whom he
impressed was William ‘‘Captain Bill’’ Jones,
the mill superintendent at Braddock for Car-
negie Steel. Jones offered Schwab a job as a
stake driver for the engineering corps who de-
signed plans for building furnaces. Schwab ac-
cepted, proved himself capable, and soon be-
came a draftsman. Here, he worked overtime to
master his craft; within six months he became
Jones’ right-hand man at the mill. As Jones’
messenger boy, Schwab came into contact with
the mill owner, the Scottish immigrant Andrew
Carnegie. Carnegie took a special liking to
Schwab, who wisely spent some of his off
hours playing Scottish ballads on Carnegie’s
piano.

Schwab worked hard to please Jones and
Carnegie. Doing so allowed him to advance in
the Carnegie organization. Fortunately for
Schwab, Carnegie did not recruit his leaders on
the basis of wealth or family standing. He used
a merit system; he wanted people who could
make the best steel possible at the lowest price.
To succeed under Carnegie’s system, Schwab
would have to master the methods of steel pro-
duction.

The Carnegie System

Carnegie stressed cutting costs: in fact his
motto was ‘‘Watch the costs and the profits will
take care of themselves.’” This meant hard
work in innovating, accounting, and managing.
Purchases, for example, were made in bulk to
achieve economies of scale. Also, Carnegie
strived for vertical integration, the control of
his steel business from the buying of raw mate-
rials to the marketing of finished steel.

At the heart of Carnegie’s system were bo-
nuses and partnerships for those who excelled.
Strong incentives were given employees who
could figure out how to save on iron ore, coke,
and limestone; or how to produce a harder,
cheaper steel; or how to capture new markets
for steel. Carnegie explained that success
*‘flows from having interested exceptional men
in our service; thus only can we develop ability
and hold it in our service.”’ In fact, Carnegie
said, ‘‘Every year should be marked by the
promotion of one or more of our young men.”’

Captain Jones had risen to mill superinten-
dent this way. Among other things he had in-
vented the Jones mixer, a device that cut costs
in the transferring of steel from the blast fur-
nace to the Bessemer converter. For his inven-
tions and know-how, Carnegie paid him the
highest salary in the business, $25,000—the
same salary as that of the President of the
United States.

Schwab rose through the ranks just as Jones
did. He completed small tasks and was given
larger ones. At age 23, he designed and built a
bridge over the Baltimore and Ohio Railroad
tracks; he saved time and money doing the job
and received as a bonus ten $20 gold pieces
from Carnegie himself. Other assignments fol-
lowed: he installed meters in the factories and
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Andrew Carnegie
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reduced waste of natural gas; he redesigned a
rail-finishing department and saved 10 cents
per ton of steel; he helped in calming down
workers during a violent strike in the Home-
stead plant. When Captain Jones died in a blast
furnace explosion in 1889, Schwab was the
logical choice for superintendent at Braddock.

Gregarious and competent, Schwab became
Carnegie’s problem solver. For example, the
workers at Braddock were turning out
‘“seconds,’’ or substandard rails. Schwab’s so-
lution: give $20 cash bonuses to those steel-
makers producing the fewest seconds. The
quality of the rails shot up and the resulting in-
crease in profits more than paid the bonuses
given. No wonder that Carnegie soon gave
Schwab a small partnership in Carnegie Steel,
with the promise of more to come if he could
keep producing. Carnegie even wrote one of
his senior partners, Henry Clay Frick, that
Schwab “‘gives every promise of being the man
we have long desired’’ eventually to run the
business.

Schwab idolized Carnegie and found him
amazing to watch. Carnegie’s efficiency and
his thorough knowledge of the industry made
him a terror among fellow steel producers. He
spied on them, used their annual reports against

them, and even wrote them to secure informa-
tion on costs of production. Meanwhile, Car-
negie Steel was a closed corporation; he told
outsiders nothing of his costs or his future
plans. Carnegie disdained ‘‘pools,’’ secret
agreements among competitors to divide up the
market and keep prices high. Pools were for the
weak; Carnegie wanted to ‘‘scoop the market
[and] run the mills full.”’

Not that Carnegie didn’t use friendships and
other means to help him. In bidding on a large
Union Pacific contract for rails, he may have
outmaneuvered the veteran Scranton family.
Joseph Scranton was a director of the Union
Pacific as well as president of the Lackawanna
Iron and Coal Company. But Carnegie had
done a favor for Sidney Dillon, the president of
the Union Pacific, and Dillon agreed to give
Carnegie the contract if he would match the
lowest bid.

Carnegie vs. the Scrantons

In the case of the Scrantons, Carnegie
showed no mercy. When Carnegie went into
the steel business in 1872, he was told that he
could never compete against the Lackawanna
Company; Joseph Scranton was a founding fa-
ther of American rail-making; he had a genera-
tion of experience making rails. But that year
Joseph Scranton died, and his sons William and
Walter would be the ones to challenge Car-
negie: first with the Lackawanna Company,
then with their Scranton Steel Company. Car-
negie and the Scrantons joined the Bessemer
Steel Association in 1875, but their approaches
were different: the Scrantons wanted a pool,
but Carnegie told them and others that unless
he got the largest share he would ‘‘withdraw
from it and undersell you all in the market—
and make good money doing it.”’

The Scrantons and the others were bluffed by
Carnegie and gave him his way. Carnegie then
studied the Scrantons and learned their
strengths and weaknesses. He discovered that
they (and others) were discarding the thin steel
shavings, called ‘‘scale,’” that fell on the floor
when the steel passed through the rollers.
When he learned this, he regularly sent a man
to Scranton to cart away tons of the Scrantons’
scale, almost free of charge, and brought it to
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Pittsburgh to use in making rails for Carnegie
Steel.

As Carnegie moved to the top of the Amer-
ican steel business, Schwab watched, learned,
and proved himself time and again. In 1897,
the 35-year-old Schwab became president of
Carnegie Steel and the two men ran the com-
pany together. Business was never better.
Schwab put in 16 new furnaces at the Home-
stead plant, and costs per ton of finished steel
fell 34 per cent in one year. To promote espirit
de corps, Schwab held Saturday meetings with
all of his superintendents to work out problems.
Meanwhile, the results of large-scale produc-
tion took hold: the cost of making rails fell
from $28 to $11.50 per ton between 1880 and
1900, but the profits from the larger volume of
business went from $2 million in 1888 to $4
million in 1894, to $40 million in 1900. Some
people wondered if Carnegie Steel might soon
capture the steel trade of the entire world.

Such speculating was premature. The next
year, at age 65, Carnegie retired and, with
Schwab as his emissary, sold Carnegie Steel to
J. P. Morgan for $480 million. Morgan then
combined Carnegie Steel with other companies
to create U.S. Steel, the first billion-dollar
company in American history. The choice for
president of the company: Charles Schwab.

Reporters and critics condemned ‘‘The Steel
Trust,”” as they called U.S. Steel, for its size
and its potential to monopolize. Who would be
able to compete, they asked, with such a large
vertically integrated company? At his disposal,
Schwab would have 213 steel mills and trans-
portation companies, 41 iron ore mines, and
57,000 acres of coal land—enough, critics
charged, to dwarf competitors and keep prices
high.

Schwab discovered, however, that he would
not be able to use the Carnegie system at U.S.
Steel. In fact, he would not have authority to
run the company at all. Morgan and his friend
Elbert Gary had organized U.S. Steel so that an
executive committee, headed by Gary, and the
board of directors would set the policies of the
company; Schwab, as president, would carry
them out. Morgan and Gary were interested in
business stability, not in innovating or in cut-
ting the price of steel. For example, when
Schwab wanted to secure more ore land, Gary

Elbert Henry ary
(1846-1927)

Gary, Indiana, a U.S. Steel ‘‘town,”’ was named for him.

said no. He also opposed price-cutting, aggres-
sive marketing, giving bonuses, and adopting
new technology. Schwab later said, ‘‘Gary,
who had no real knowledge of the steel busi-
ness, forever opposed me on some of the
methods and principles that I had seen worked
out with Carnegie—methods that had made the
Carnegie Company the most successful in the
world.”’

Personal Problems

Schwab’s personal life, more than disputes
over policy, seems to have led to his downfall
at U.S. Steel. He showed he had the values of a
dissipater as well as those of an entrepreneur.
When Carnegie was in control, Schwab con-
sciously restrained his extravagant tastes; Car-
negie deplored living beyond one’s income,
gambling, and adultery. But out from under
Carnegie’s grip, Schwab engaged in' all three
and almost ruined his marriage and his career.
In New York City, Schwab built ‘‘Riverside,”’
a gargantuan mansion, which consumed one
whole block of the city and $7 million of his
cash. He also gambled at Monte Carlo, which
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made bad newspaper copy and cost him credi-
bility. Finally, he had an affair with a nurse,
which resulted in a child. Though Schwab hid
this from the press, he could not do so from his
wife, Rana. The strain of his adulterous be-
havior, combined with the pressure of Monte
Carlo, the expense of Riverside, and the barbs
from Elbert Gary wrecked Schwab’s health. He
went to Europe to recover and, in 1904, re-
signed as president of U.S. Steel.

Schwab, the man who said, ‘‘I cannot fail,”’
seemed to have failed. He was depressed for
months. Even Carnegie repudiated Schwab and
this added to the pain. During his troubles he
had insomnia, he lost weight, his arms and legs
were regularly numb, and sometimes he
fainted. His wife forgave him for his adultery
and this no doubt eased the strain; but she was
still not happy because she wanted a child of
her own and never had one. She didn’t covet
the extravagant life, so dear to her husband,
and she spent many lonely days at Riverside.

Schwab was out at U.S. Steel, but he already
had the makings for a comeback. When he was
president of U.S. Steel, Schwab had bought
Bethlehem Steel as a private investment. He
was criticized for this, especially when he
merged Bethlehem Steel with some unsound
companies into an unprofitable shipbuilding
trust. This merger eventually collapsed; but
when Schwab stepped down at U.S. Steel, he
still had Bethlehem Steel as his own property.
The demotion from being president of a com-
pany worth over one billion dollars, to being
president of one worth less than nine million
dollars would have embarrassed some men, but
not Schwab. He would have full control in run-
ning the company and would succeed or fail on
his own abilities.

Before Schwab took over Bethlehem Steel,
its future had not looked promising. It had been
founded in 1857 and soon produced rails for the
Lehigh Valley Railroad. This was more than
coincidence because entrepreneur Asa Packer,
who had built the Lehigh Valley Railroad, held
a large interest in what was then Bethlehem
Iron. Packer, a Connecticut Yankee, had the
vision and ability to promote both of these in-
vestments and make them profitable. His rise
from carpenter to railroad tycoon had made him
a legend in Pennsylvania; he was worth $17

million by the late 1870s. When he died in
1879, his sons, sons-in-law, and nephews took
over his investments, but did not have the suc-
cess that Packer did. The Lehigh Valley
Railroad floundered and went into receivership
in the Panic of 1893. Bethlehem Iron almost
shared the same fate.

Led by Philadelphians and the Packer group,
Bethlehem Iron became very conservative after
Packer’s death. The younger leaders single-
mindedly produced rails, even though Carnegie
was doing it cheaper, and they had the expense
of importing most of their iron ore from Cuba.
They escaped a price squeeze in 1885 when,
reluctantly, they shifted from making rails to
producing military ordnance, which com-
manded a higher price per ton than rails. Such
an imaginative strategy, as one might expect,
did not originate within the Packer group; in
fact, they resisted it until declining profits on
rails presented them with no alternative.

From Rails to Armor Plate

The wise, if belated, switch from rails to
gun-forgings and armor plate led to profits be-
cause Bethlehem Iron was the only bidder on
its first government contract for ordnance in
1887. Other contracts were forthcoming and
Bethlehem Iron ‘‘established a reputation for
quality and reliability,’” if not for aggressive-
ness and efficiency. Regarding the last, its
operations were so inefficient that the company
in 1898 hired Frederick W. Taylor, master of
scientific management, to suggest ways of im-
proving worker productivity. Yet the Packer
group soon became hostile to Taylor’s cost-cut-
ting ideas. Of one suggestion to reduce the
number of workers handling raw materials,
Taylor observed that the owners ‘‘did not wish
me, as they said, to depopulate South Beth-
lehem.”’ He further commented, ‘‘They owned
all the houses in South Bethlehem and the com-
pany stores and when they saw we [Taylor and
his assistants] were cutting the labor force
down to about one-fourth, they did not want
it.”” They also rejected Taylor’s suggestions to
standardize job functions and give raises to key
personnel.

Surviving, then, on government contracts,
Bethlehem Iron stumbled into the twentieth
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century—a profitable operation in spite of it-
self. In the midst of this conservatism, Schwab
came to Bethlehem in 1904 and boldly an-
nounced that he would ‘‘make the Bethlehem
plant the greatest armor plate and gun factory in
the world.”’ Taking the helm, Schwab ‘‘backed
Bethlehem with every dollar I could borrow.”
This backing included buying new branch
plants and closing unprofitable ones, getting
new contracts by selling aggressively, and reor-
ganizing the company as Bethlehem Steel.
Planning for the future, Schwab bought large
tracts of land for the company east of South
Bethlehem. He also bought or leased more ore
land and mechanized the company’s Cuban
iron fields to spur production there.

Schwab’s entrepreneurship clashed with the
Packer group’s cautiousness right from the
start. As one historian said, ‘‘Many of the vet-
eran Bethlehem executives preferred the old,
pre-Taylor and pre-Schwab way.’” Soon after ar-
riving in South Bethlehem, Schwab ousted the
inbred Packer group from authority. In the new
president’s remarkable words, ‘‘I selected 15
young men right out of the mill and made them
my partners.”” Two of these ‘‘partners’” were
Eugene Grace, the son of a sea captain, and
Archibald Johnston, a local Moravian. They
later became presidents of Bethlehem Steel.

After reorganization, Schwab wanted to di-
versify his company and challenge U.S. Steel.
To do this, he began making rails and moving
Bethlehem Steel away from its dependence on
government contracts. Schwab adopted open-
hearth technology because it produced better
rails than the Bessemer system did. As histo-
rian Robert Hessen notes:

U.S. Steel, the nation’s largest rail producer,
did not follow Schwab’s lead; it would have
had to replace its Bessemer facilities with
open hearth equipment. Being a late starter,
Bethlehem enjoyed a clear advantage: with
no heavy investment in obsolete equipment
to protect, it could adopt the newest and
most efficient technological processes. (Steel
Titan: The Life of Charles M. Schwab [Ox-
ford University Press, 1975], p. 169).

Schwab’s reorganization of the Cuban ore
mines also improved Bethlehem’s competitive
position at the expense of U.S. Steel.

Cuban ore was richer in iron and lower in
phosphorus than was the Mesabi range ore
used by U.S. Steel. It also had another ad-
vantage: it contained large amounts of
nickel, so that Bethlehem could produce
nickel steel at no extra cost. For a ton of iron
Bethlehem’s cost was $4.31; U.S. Steel’s
was $7.10. (Steel Titan: The Life of Charles
M. Schwab, p. 171)

Now that Schwab was running an efficient,
diversified company he turned his attention to
cutting costs. He reasoned that employees
would work harder if they knew it would result
directly in a raise. Therefore, he set up a bonus
system for productive laborers, foremen, and
managers throughout the company. As Schwab
described it, ‘‘Do so much and you get so
much; do more and you get more—that is the
essence of the system.’’” At U.S. Steel, by con-
trast, Gary tied bonuses to the overall profit-
ability of the company, not to individual per-
formance. Under that system, Schwab noted, a
worker could toil hard and creatively, but re-
ceive no reward.

Improvements in
Structural Steel

Schwab’s biggest move at Bethlehem was
his challenge to U.S. Steel in the making of
structural steel. Here he focused on an innova-
tion in making the steel beams that went into
bridges and skyscrapers. Schwab had been lis-
tening to Edward Grey, who had the idea of
making steel beams directly from an ingot, as a
single section, instead of riveting smaller
beams together. Grey claimed that his inven-
tion provided ‘‘the greatest possible strength
with the least dead weight and at the lowest
cost.”’

The other steelmakers rejected Grey’s
theory; but Schwab was eager to try it even
though it would cost $5 million to design the
plant, build the mill, and pay Grey’s royalties.
The problem was that the experts were so skep-
tical that Schwab had trouble raising money. In
fact he almost backed out, but then jumped
back in with the statement: ‘‘If we are going
bust, we will go bust big.”” He staked his own
money, and that of his company, on the Grey
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beam, but still he needed more. So Schwab
buttonholed wealthy investors for large per-
sonal loans and then, through remarkable sales-
manship, persuaded his major suppliers, the
Lehigh Valley and the Reading Railroads, to
give him credit on deliveries of the new steel.
Schwab then aggressively recruited big con-
tracts for the ‘‘Bethlehem beam’’: the Chase
National Bank and the Metropolitan Life Insur-
ance Company in New York were among them.
The experiment worked. This cheaper and
more durable beam quickly became Schwab’s
greatest innovation and he captured a large
share of the structural steel market from U.S.
Steel.

Schwab’s actions had consequences for the
American steel industry. From 1905 to 1920,
Bethlehem Steel’s labor force doubled every
five years. By contrast, U.S. Steel often stag-
nated; one officer noted after Schwab left that
“‘works standing idle have deteriorated . . . the
men are disheartened and a certain amount of
apathy exists.”” By the 1920s, the chagrined
leaders at U.S. Steel secretly began making
Bethlehem beams; as an official there ob-
served, ‘‘The tonnage lost on account of com-
petition with Bethlehem . . . is . . . ever in-
creasing . . . we are obliged to sell at unusually
low prices in order to compete.’’ Schwab dis-
covered their ploy, however, and forced U.S.
Steel to pay him royalties.

Schwab had transformed Bethlehem Steel.
Even before World War I his company had be-
come the second largest steelmaker in America.
The New York Times praised Bethlehem Steel
as ‘‘possibly the most efficient, profitable self-
contained steel plant in the country.”” By 1920,
it employed 20,000 people in the Lehigh
Valley and was among the largest enterprises in
the world. In 1922, it absorbed Lackawanna
Steel, the company that launched America’s
rail-making industry 75 years earlier.

During World War 1, Schwab’s abilities
were needed by the U.S. government. In April
1918, one year after America entered the war,
victory was uncertain. Delays in shipping cargo
and troops from America to Europe threatened
the Allies with defeat. More ships were needed;
but in the U.S. shipyards few ships were forth-
coming. Within the Wilson administration
some blamed the owners of the shipyards,

others blamed the workers, still others blamed
radical unions. In the midst of this finger-
pointing, Franklin K. Lane, the Secretary of
Commerce, posed a solution: ‘‘The President
ought to send for Schwab and hand him a trea-
sury warrant for a billion dollars and set him to
work building ships, with no government in-
spectors Or supervisors or accountants or au-
ditors or other red tape to bother him. Let the
President just put it up to Schwab’s patriotism
and put Schwab on his honor. Nothing more is
needed. Schwab will do the job.”’

The Schwab Formula

That month Schwab became Director-Gen-
eral of the Emergency Fleet Corporation for the
U.S. government. In his investigation, he dis-
covered cases of laziness, incompetence, work
slowdowns, and poor coordination of the ship
building. As usual, though, Schwab said, ‘“The
best place to succeed is where you are with
what you have.’’ He quickly rearranged incen-
tives: he eliminated the ‘‘cost-plus’’ system
whereby shipyards were paid whatever it cost
them to build ships plus a percentage of that as
a profit. Instead, Schwab tied profits to cost-
cutting by paying a set price per ship. Cost
overruns would be paid by the shipbuilders
who would have to be efficient to make a
profit. As usual, bonuses were part of the
Schwab formula. He paid them, sometimes out
of his own pocket, to shipbuilders who ex-
ceeded production goals.

Schwab enjoyed being a showman, so he
went to the shipyards himself: he rallied the
workers, praised the owners, and even drew
applause in a speech to the Industrial Workers
of the World, a radical union. Never one to ig-
nore symbols for achievement, Schwab had
Rear Admiral F. F. Fletcher head a group to
award flags and medals to plants and workers
whose work had been outstanding. By the fall
of 1918, ships were being completed on time
and even ahead of schedule. President Wilson
and the leaders of the Shipping Board were as-
tonished with the change and gave Schwab the
credit. Carnegie, in the last year of his life,
called it “‘a record of accomplishment such as
has never been equaled.”’

Not all of Schwab’s dealings with the federal
government were so productive. The armor-
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plate business is an example of this. The
making of military equipment—armor plate for
ships, gun forgings, ordnance, and shrapnel—
brought Schwab into regular contact with gov-
ernment purchasers. Throughout his career,
Schwab had problems with these government
contracts. Even at Carnegie Steel, Schwab had
quarreled with government officials over alleg-
edly defective armor plate; the issue never was
amicably settled.

The problem began in the 1880s when
various officials began urging the United States
to build a large navy. At the time the American
steel companies were mostly making rails, so
President Cleveland and others began urging
the companies to diversify. Making military
equipment was complicated and expensive,
however; only reluctantly did Bethlehem Iron
and Carnegie Steel shift into ordnance. Had the
government not promised them Navy contracts
they would not have switched.

Four things in the military supply business
made for tension between the federal govern-
ment and the steel companies. First, the federal
government was the largest and sometimes the
only buyer of military equipment; and the gov-
ernment’s notions of quality sometimes dif-
fered from that of the producers. Often both
sides had legitimate points of view. Second,
since the demand for military equipment was
limited and the costs of building a factory to
produce it were high, only U.S. Steel, Beth-
lehem Steel, and later Midvale Steel made
armor plate. The potential for either a mo-
nopoly or for price-rigging bothered some gov-
ernment officials. Third, a ton of military
equipment was more expensive to make than a
ton of rails or a ton of structural steel; some
purchasers thought that $450 for a ton of armor
plate was price-gouging if rails sold for only
$25 per ton. Finally, the ordnance producers
sometimes made lower bids on foreign con-
tracts than they did on domestic ones. To some
in the American government, this was evidence
they were being overcharged; to the steel com-
panies, lower bids meant they had to cut their
profit margins to almost zero to overcome
tariffs in foreign countries. Also, when Amer-
ican needs were low, the steel men argued they
had to get foreign business to keep their facto-
ries operating.

The government’s solution to these four
problems was to threaten to go into the military
supply business and build an armor-plate fac-
tory with Federal funds. Schwab countered that
the government would not be able to make
armor plate cheaper than he could. After all,
Bethlehem had a veteran work force, a good
bonus system, and could buy materials more
cheaply in bulk. Any vertically integrated com-
pany would have an advantage over companies
purchasing supplies in the open market. A gov-
ernment factory, Schwab insisted, would waste
the taxpayers’ money.

Misdirected Incentives

If Schwab had been a mediator, not a partici-
pant, he might have been able to settle this dis-
pute. Part of the problem was the same as that
of the low productivity of the American ship-
yards during World War I: misdirected incen-
tives. When the navy took bids for contracts
from the three steel companies, it naturally ac-
cepted the lowest bid. But then Navy officials
went to the two higher bidders and offered
them part of the contract if they would. agree to
accept the lowest bid. They did this so that all
three producers could survive; that way, a fu-
ture monopoly of ordnance would be pre-
vented. The problem was that this strategy gave
the three companies an incentive to collude and
fix prices high. Why should they bid low if all
of them would get part of the contract anyway?
A winner-take-all approach would have pro-
vided an incentive for lower bidding, but the
Navy was unwilling to do this. Not surpris-
ingly, then, year after year the steel companies
submitted nearly identical bids for military
equipment.

This problem reached a crisis during the
Wilson administration. In 1913, Josephus
Daniels, Wilson’s Secretary of the Navy, and
Ben Tillman, Senator from South Carolina, in-
vestigated the armor business. Both men urged
Wilson to back a government armor plant.
They held hearings in Congress on the armor
business but did not like what they heard. The
leaders of the three steel companies all said
their bids were reasonable. In fact, Schwab
submitted figures showing that he and the
others charged less for armor plate than did Eng-
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land, France, Germany, and Japan. If others
didn’t believe it, then let the Federal Trade
Commission look at the accounts and fix a
price. Daniels and Tillman rejected this. They
were convinced that the government could
make armor plate cheaper: the head of the
Bureau of Ordnance estimated that $10.3 mil-
lion would build an armor plant and that plate
could be made for less than $300 per ton, in-
stead of $454 per ton, which was a typical bid
from the steel companies.

In 1916, then, Daniels and Tillman began
the campaign to convince Congress to spend
$11 million for an armor factory. In the Senate,
Tillman argued that the government would save
money and no longer would be at the mercy of
identical bids from the ‘‘greedy and hoggish’’
steel companies. President Wilson backed
Tillman and said, ‘‘I remember very well my
promise to help all I could with the bill for the
construction of an armor plant and I stand ready
to redeem my promise.’’

Schwab led the effort to defeat the bill. He
spoke out against it in public and ran ads in
over 3,000 newspapers challenging the need for
a government plant. He stressed the fairness
angle. He said that years ago the government
had asked Bethlehem to make armor; they had
done so only when the government agreed to
buy from them. Now, with $7 million invested
in equipment, the government was planning to
build its own plant and make Bethlehem’s use-
less.

Most Congressmen, however, bought the ar-
guments of Tillman and Daniels. The bill
passed the Senate and the House by about two-
to-one margins, and Wilson signed it. As Sen-
ator Albert Cummins of Iowa said, ‘‘It is [one
of] my profoundest convictions that the manu-
facture of armor-plate for battleships is a gov-
ernment function. I hope the private enterprises
will be entirely eliminated.”’

Dozens of cities lobbied to be the site for the
new plant. From Rome, Georgia, to Kala-
mazoo, Michigan, city after city was put forth
as being uniquely situated to produce armor
plate. The winner of this competition was
South Charleston, West Virginia. Congress
soon raised the appropriation to $17.5 million
and authorized the South Charleston plant to
make guns and projectiles, as well as armor.

Construction began in 1917 on the new factory
and on hundreds of houses for the workers. The
war delayed the building, but it was continued
later. Higher construction costs after the war
meant an overrun of several million dollars. By
1921, the new plant was making guns, projec-
tiles, and armor—all at prices apparently much
higher than that of Bethlehem Steel. Within a
year the whole plant was shut down, put on
‘‘inoperative status,’’ and never run again.

Looking Backward

Schwab turned 60 in 1921 and was begin-
ning to look backward more than forward.
There was much to see: whether he had made
rails, beams, or armor plate, he had been suc-
cessful. Even Carnegie, near death, had written
Schwab, ‘‘I have never doubted your ability to
triumph in anything you undertook. I cannot
help feeling proud of you for having far out-
stripped any of my ‘boys.” ”’

In the 1920s and 1930s, however, Schwab
seemed to lose his entrepreneurial spirit. Pro-
ducing a better product at a lower price no
longer seemed to dominate his thinking. Let’s
““live and let live’” Schwab told the steelmakers
at the American Iron and Steel Institute in
1927. Next year, he urged them to fix prices
and avoid cutting them. The year after this,
Schwab, the father of the Bethlehem beam,
urged the steel men not to expand but to use
their existing plant capacity.

When the Great Depression took hold in the
1930s, Schwab’s public addresses were full of
anecdotes and preaching that ‘‘the good . . .
lies ahead.”” One of Schwab’s remedies for the
ailing economy was a high protective tariff. He
had always favored a tariff on imported steel
but usually settled for low duties. The Smoot-
Hawley Tariff of 1930 created the highest
duties in American history on many items.
Some writers have argued that the Smoot-
Hawley Tariff triggered the Great Depression;
others say it merely made the depression
worse. One thing is certain: many nations retal-
iated against high American tariffs by closing
their borders to American-made goods. The de-
mand for American goods, therefore, declined
and this put more people out of work. When
Cordell Hull, Roosevelt’s Secretary of State,
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tried to lower American tariffs in 1934,
Schwab opposed it. He was afraid of foreign
competition.

During the 1930s, Schwab enjoyed his role
as elder statesman of the steel industry. He was
full of stories and ever ready to do interviews
with reporters. He never became senile; his
ability to memorize speeches and his knack for
remembering names and faces was still
amazing. He just preferred to let Eugene Grace
and others run Bethlehem Steel, while he
worked the crowd.

When Schwab retired as an entrepreneur, his
fortune became jeopardized. He had earlier
shown the traits of a dissipater and still had the
potential to run through his $25 million for-
tune. Liberated from work, Schwab traveled,
gambled, and flirted more than ever. He joined
the New York Whist Club and played there for
high stakes. He frequented the roulette tables in
Monte Carlo with his favorite mistress. The art
of speculation, an anathema to Carnegie, ap-
pealed to Schwab: he installed a ticker tape in
his mansion to keep tabs on Wall Street; he also
invested in a variety of companies and knew
almost nothing about some of them. Gambling
wasn’t the only drain on Schwab’s wealth: he
co-signed one million dollars worth of notes—
usually worthless—for “‘friends’’ and also
gave monthly allowances to 27 people.

Schwab refused to cut back on expenses,
even during the Great Depression. He still
hired the most famous musicians of the era to
give private recita